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owouldbea
corporate
whistleblower? It

former senior
compliance
officer at Origin
_Energy is no doubt pondering as she
prepares for a legal brawl with her former
employer. :

Itis the latest case to put the spotlight on
the plight of whistleblowers in this country,
as pressure mounts on the federal
governmentto change the law.

The Australian Financial Review can
reveal the Senate economics committee is
weeks away from releasing a discussion
paper outlining options to improve
whistleblower protection laws.

Part of the debate should include
company whistleblower policies,
particularly those that don'thave an
external, independent whistleblower
hotline but instead require employees to
reportconcerns internally.

- Such policies are fraught with risk, as
demonstrated in the Origin Energy case.

Sally McDow became a whistleblower at
Origin Energy in 2015. A lawyer with 17
years' experience in senior compliance
managementroles internationally, she
L. played by the company’s rule book, using its
“dealing with a serious concern”
procedures toreportalleged wrongdoing,
including material non-compliancesand a
management cover-up.

Origin Energy’s whistleblower policy

specificinternal employees.

On July 6, 2015, McDow wrote to the
chairman of the risk committee, the
", chairman of the audit committee, the chief
risk officer and Origin chairman Gordon
Cairns, seeking “to apply the Origin Serious
Concern Procedure and Part 9.4 AA of the
Corporations Act 2001, relating to
"\ protection of whistleblowers”.

She said: “Irealise the primary focus of
the Origin board is currently on the larger
financial investmentin the LNG project.

.\ However, the board’s personal exposure to
criminaland civil sanction in the ex
Upstream business is material. ASIC and
shareholders have shown no tolerance to
consistent and/or systemic compliance
lapses and lack of appropriate management
action, akin to the recent publicity received
byIOOF.

“Despite promises of confidentiality, I
have been subjected to career-damaging
+ defamatory statements ... [ have been
isolated ... Asaresult, I believe thatmy

livelihood and ability to support my two

* said.

In October, McDow was made .
redundant. It was part of a company-wide
redundancy program thatled to more than
800 people losing their jobs. McDow
| believesitwas linked to her whistleblowing.
The company argues otherwise.

Sheis taking legal action through the
Federal Court.

- Origin'slegal defence could become a test
| caseforwhistleblowers and their rightsin
corporate Australia.

Whistleblower actions are covered in the
Corporations Act. McDow is suing for
breaches of her employment contract,
including bullying, failing to “afford Ms
McDow confidentiality in respect of her
serious concern” and losses and damages.
Thisfallsunder the Fair Work Act.

She will argue that part of her
employmentcontractshould have afforded
her protections under the company’s
whistleblower, or “dealing with a serious
concern procedure”, Put simply, by

| nominating the Fair Work Actshould not
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young children is severely threatened,” she -

. Where people in the

. organisation are seeing

- wrong things happening,
. they should be rewarded
i and celebrated for

- highlighting them.

: Greg Medcraft, ASIC chairman
requires staffto lodge concerns in writing to

preclude her from such protections.

Origin Energy denies allegations of

i wrongdoing. Italso says ithas investigated

: McDow'sallegations thoroughly. Italso

: saysher termination had nothing to do with
: her becoming a whistleblower.

Whatever the case, itraises a lot of

! questionsboth ethicallyand morally, as
i wellaslegallyastoherrightsasa
: whistleblower.

Inits defence, Origin says: “Itwasan
express term of the employmentagreement

thatany policies and procedures of the
i respondent created no rightor entitlement
; fortheapplicant.”

Whether this can be interpreted as

i McDow has norightto be a whistleblower
: andno protections asawhistleblower,

i given she is suing the company using the

i Fair Work Actrather than the Corporations
i Act, will be tested in court.

Origin Energy said: “Origin’s policy

protects people and provides investigations
employment may now be untenable andmy :

for concerns that are raised and we are

: currently adding an external independent

¢ initial contact point, reflecting industry-best
: standards...Ifapplicable, legislative

: whistleblower protections apply for

i employees regardless of whatis ina policy

i oremploymentcontractie, it’s thelaw.”

Smear campaigns, bullying, job losses

and costlylegal battles have becomea
i common theme of whistleblowers.

Ata Senate estimates committee hearing

! inCanberra on February 11, Australian

: Securities and Investments Commission

i chairman Greg Medcraftsaid companies

: should “celebrate” whistleblowers and have
: aculture thatwelcomed them. “Where

: peoplein the organisation are seeingwrong :
: things happening, they should be rewarded
i and celebrated for highlighting the wrong

It foilowed other commentsata

i parliamentary jointcommittee hearingin

i 2015that lifetime compensation should be

: offered to whistleblowers who risked their

i careers to expose misconduct or suspicions
i of misconduct.

Medcrafttold the commiittee; “The

biggest problem for a lot of whistleblowers

: youwill getcompensation’.

 Perils of whistleblowing exposed

i

it SR O

i whosee poor things happening is that they

: gohome to their spouse and say, ‘T'm not

: happyaboutwhat I am seeing. I'mi not

: happyaboutit, and the spouse says to them,
: ‘Well, we've gota mortgage. We've got

i children. You can'tdo anything aboutit’.”

: Hesaid the equation needed changing. “We
i need to take thatoffthe table and say, ‘You

i actuallywon't be acted detrimentally

: againstasaresultof whistleblowing. In fact,

3

Unlike Australia, the United States offers

¢ abounty-style reward system, which allows
: whistleblowers to earn up to 30 per cent of

i themoneycollected from penalties orlegal

i action, Itis big business in the US, with one

: whistleblower earning arecord

i $US30 million in 2014. Since amendments

: tothe False Claims Actwere introduced in

: 1986, more than $US44 billion has been

i recovered through lawsuits filed under the

i act. Whistleblowers have been paid more

¢ than $US4.7 billion for their role in assisting
i with therecoveries.

In Australia, protection for corporate

: whistleblowers is dire. Currentlegislation
: doesnot provide additional protection for
i documents thatcontain whistleblower

: information, including information that

: mightreveala whistleblower's identity.

: Moreover, ASIC has limited powers to

: protectwhistleblowers, particularly once
: theyleaveacompany.

With the federal government taking the

i axetothebudgetsofa string of regulators,

i including ASIC and the Fair Work

i Ombudsman, whistleblowers can playan

: importantrolein shiningalighton

: wrongdoing. Butthey have to be treated

: properly. There are too many cases of

: whistleblowers being treating like pariahs.
i The endgame for most is massive personal
i and financial damage.

Until legislation is beefed up, rewards are

offered and companies create policies that
: take therisk out of beinga whistleblower,
: thingswon'tchange.

Companies that require whistleblowers

i tolodgea complaintinternally need to take

i areality check. Ifa companyis serious about
: creatinga culture that doesn't bury bad

i news, itshould create external

: whistleblower functions.

McDow says her confidentiality was

i breached, which caused untold problems

¢ and stresses for her. Origin is saying now it
: willadd “an external independent initial

i contact point” toits whistleblower

i protection policy. Whether thisis enough,
: timewill tell.

Now whistleblowers around the country

i arewaiting with interestfor thelong-

: awaited Senate discussion paper into

: whistleblowers —and more importantly,
i whatthe governmentwill do with it.
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Comrade Irvine eats the
rich but recipe’s awry

AcolumninFriday’s SydneyMorning
Heraldbysenioreconomicswriter Jessica
Irvine, entitled "Howtohittherichwhere
itreallyhurts”, totally blew mymind-and
I'dhazardaguessthatminewasn't the
onlyone.

Inthis priceless piece of commentary,
Mslrvine(foradoctorshe presumably
isn't, Gerard) positsthat “the problem"”
withrich peopleisthat"theyarewily”. Yes,
“theydidn‘tgetallthatmoneyjustby
toeingthelineand playing by therules”
although“it'snotclearwhether being
unethicalexplainswhy peoplegetrich”,

Then, “happinessstudiesshowanextra
dollarmeansalotmoretoa poorperson
thanawealthyperson".You'd hazarda
guessthatthosesamestudiesshowa
glassofwatermeans moretoanexplorer
strandedintheSaharadesertwithout
suppliesthantoaworkeratMount
Franklin’s bottling facility. Whowould've
thought!

Onfirstreading, figured Irvinewas
branching outfromill-consideredfinance
commentarytomacroeconomicsatire.
Hey, Igreatlyenjoyslurring peoplewith
sweepingand offensive generalisations,
butI'mdoingsoasacomicdevice! Thiswas
actuallysupposedtobeseriousanalysisin
Sydney’'s high-minded metronewspaper.

Youhaven'tevenheardthebestpart
yet! “Newsocial experiments haveshown
wealthier people displaymore unethical
behaviour. Theyare more likelyto cut off
pedestriansandotherdriversat
intersections, morelikelyto help
themselvestomorecandyfromafree
candyjarand morelikelytosayitisOKto
stealand overcharge.” Seriously, thaseare
thekindof obsceneblanket pejoratives
thatwerelevelledat Jewsinthe townhalls
of Munichand Nuremberginthe 1930s.

Thehighest-earning3 percentof
Australiantaxpayers pay 28 percentofall
incometax, whilethetop10percent pay
morethanhalfoftheincometaxpool(let
alonethose payingcorporatetaxvia
incorporatedentities). Yetone-quarterof
allAustralian householdssurvivesolelyon
welfare. Clearly theysitontheirsofasall
daywatchingMaury Povich because
they'retooethicaltotakearisk, accrueand
deploycapitalandindoingsoemploy
other Australiansintheirenterprises. The
Centrelinkcrewarethe good guysandthe
gameistotallyriggedagainstthem!

Naturally, Comradelrvinesuggests
slugging theselying, cheating rich folkinto
the nextlife, viadeath duties. Inadditionto
payingalmost halftheirsalariessothat
Normand friends canlive ondisability
supportpensionsand Family TaxBenefit
3Z,themendaciousrichshouldalsopayan
annualtaxonowningtheir house. Andif
theyselfishlychoosetodieinstead of
continuing tofundthelifestylesofthe
ethical poor, theycanstill payitwhen
they'redead-anideaasoldasBritishclass
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